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I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'l'!ffif "ITTcfiR cfiT~~
Revision application to Government of India :

(1) Bra snra yea 3rf@/fr, 1994 t ear 3if fh aar 7f1{' l'fflwlT er; <ITT" it~ 'cfNT <Pl" '3'll-'cfm er;
VI wvgn # if gr)ervr smear 'sra fa, a Kar, f@a +inz, lua far, a)fl iRh, hr 4r
arr , ir mrf, { fcRk : 110001 atl urtaft

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zuf ma t ztR am i ca hit er~ qr«a fat urn znr arr #ran ii za fit arwsra
qR qwsmn iim ma gy m i, z fr# aver zm ver "EIIB ag [aft ranzn f@ftaweet
mr #t uRhn ha g{ t I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(d) na are fa#t rg zm varfaff me w zul r faffu j swatr zgGnam q re
~ er; ~ er; 1'!rwf it "GIT 'l'fffif er; are fa#t lg zmrn?fuffa er

(b) In case of rebate of duty of excise on goods exported to any country. or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(c)

<lft~ cpl~ ~ f<AT 'l'l"ffif cB" <Im" (~ <IT~ <ITT) mm fcn<rr 7J<.1T 1'Jffi "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

er sif sarr 6l snr gen # gar a fg uit spt #bfsz mr #t { & it hk mer uit sa arr vi
~ m-~ ~. 3l1fR;r m- am -qrfu, m~ IR" m q1q ~ fclm~ (.f.2) 1993 'c!RT 109 am f.rpRr ~ TR
"ITTI
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) €ta saran yea (r#ta) Parra8), zoo1 a fm 9 a siafa faff{ qua in g«-s i t ufi , hr
~m- >lfu~~~ii -etPr '1ffi m- 'lflm~-~~ 3l1fR;r ~~ err-err ~ m- ~ i3fmr~ fcn<rr
"GIFIT.~ I ~~ -mm ~- cpl ~ <B" 3ia"<m 'c!RT 35-~ ~~ -itl" <B"~ <B"~ <B" ~ t'r31R-6~
6t uf aft sh#t neg1

The above application shall. be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central l;:xcise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@ua am)a mer uf ica anv rg qt ars qH m m~ 2001- m :f@l'1 ~ ~ am
vrITT~ XCPI-!"~~ii '\RIRT mm 1000/- at #hr grar 61 u;1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zgcen, tasl zgca vi hara art#tr nrznf@raw # >lfu 311fR;r :­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() a4ta sara zc a1fem, 1944 Ir 35- uo;fr/35-~ m- 3icr<m:-

Uhder Section 358/ 35E of CEA, 1944 an appeal lies to :-

saafRra uRb 2 (4) a iaa; rgur # arcarar t 3fa, 3r9cat #m i v@tr zyea, h4hr saraa
zcas ya hara ar@fr nrznf@raw (Rre) #7 ufa eh#tr q)Gar, sirrar« i arr vi~Ge, azit
3lcr.f, 3ffiRclT, .;J~d-{c,IGIIG, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~~ (311fR;r) Pf41-11qJt. 2001 ~ mxr s m- 3icr<m Tua zv--3 # fffRa fag srg rft#ta
=marfeawi al n{ 3r@a fsg ar4ha fz nTg a4r 8t a ufji afe usi sar zycs al min, an 8t air al'R
WTT<IT 7l<IT '!fiAT ~ 5 ~ <IT -,aw cplf t ai wT; 1000/- #t ?hurt ft usi sara zgca dt min, ans at iT
am WTT<IT 7J<.1T fr T; 5 lg ZIT 50 lg lq m at u; sooo/- #hr rt zhft I vfITT ~ ~ ~ -i:rtrr. <llM
at ir 3it nra mar u#far T; 50 Gr zTT '3W v'l!TGT t W~ 10000/- #hr ht ±ht1 8t #1 err
RGer k afira rue a i vier #t ur?1 zu rzzs vem fa#t mi~a r4Rs eain #t
zIrr qr t

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) · zf? gr 3mar j a{ q s?ii rmrr sir i at rt pa sit # fg #t pr g7arrUrja en ii
fclrllT "GIFIT~~~ m- om sll" 'lfr fcl; ~ i:rifr "i:jjJ<f ii ffi frg zqenfRenf 3rfl#tr +mrznferar at ya sr@
qr h4haa al ya am f4an ulTdT t I
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4) rnrarea zycas srfe,fr 197o zn ii)ea t rqf-+a sirfa mffur fcl,q ~ \jcRf~<IT~
3rat zrenRenf Ruf qi@rant a smear r@la 6l va uf u 6.6.so ha at mrzna zca fa an zh
nfeg 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za sit if@a mrai at fiau al are F1<Tl'IT c#r 3ITT' ~ t1IR 3lJcrn1ffi fclRrr arat & wit #tar zgcen, ta
nrar zyca givars rql#tamrnf@rarwr (araffafe) Rm, 1982 ffea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) lmr rca, as4hr senra srca vi hara 3rf)arr qf@aur (ail4a) #uf 3r:fim 'fi~ i
,:> ,:>

ac4hr 3en grca 3f@fer, &&y Rt arr 34 a iaafaf@ear (air-2) 3rerunev(2&g ft
,:>

«i€arr 2s) f@eris: es.e.2g sit Rtf@hr 3#@fun, &&&g Rt err3 # siaafa aars ast aft ararRt
are, aarr ff@ra #r are ua.trrr #Gr3farfk,arffagr err 'fi 3@cl@'-am cfi\"~mtift

~ "
3rt@la2zr f@rarmswts@rat
~~~wenmi~ 'fi 3@cl@'" sjnrf@agra#earnf?

,:> ,:>

(i) mu 11 g)' 'fi 3@cl@'~~

(ii) mrclc -am cfi\" cifl' ~ 'cJfci@' ~

(iii) rz sm fGama ah fr 6 'fi 3@cl@' ~ ~

»3rat asrf zrefsarrhan@arr (i. 2) a@0fr1, 2014 h 3cartqaff3rfl#r
f@)arraer@arrfvrare 3rsffvi artastramitt1
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 20·14) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Infocity Clubs & Resorts Pvt Ltd, Infocity
Complex, Near Indroda Circle, Gandhinagar (Gujarat) [hereinafter referred to as
"the appellant"] against Order-in-Original No.04/D/GNR/NK/2018-19 dated

02.07.2018 [hereinafter referred to as "the impugned order'] passed by the

Assistant Commissioner, CGST, Gandhinagar Division, Commissionerate­

Gandhinagar [hereinafter referred to as "the adjudicating authority'].

2. Briefly stated, the facts of the case is that based on an audit objection,

demand notice dated 16.03.2017 was issued to the appellant for recovery of short
payment of service tax amounting to [i] Rs.4,69,835/- under 'hotel, Inn, and Guest
House service'; [ii] Rs.18,52,558/- under 'Mandap keeper Service'; [iii]

Rs.2,44,703/- under 'Club or Association service'; [iv] Rs.3,97,998/-+Rs.18,113/­
under 'activity of service'; [v] Rs.13,49,576/- under 'outdoor catering service'; and

[vi] Rs.18,551/- under 'Renting of Immovable property service', for the period of

April 2011 to March 2016. The said notice also proposes for recovery of interest

under Section 75 of the Finance Act, 1944 (FA) and imposition of penalty under

Section 77(2), 77(1) and 78 of FA. Vide the impugned order, the adjudicating
authority has confirmed the demand of short paid service tax with interest and

imposed penalty of Rs.43,51,334/- under Section 78 of FA; Rs.10,000/- each under

Section 77(1}© and 77(2) of FA.

3. Being aggrieved with the impugned order, the appellant has filed the instant

appeal on the grounds that:

• The adjudicating authority has travelled beyond more than 5 years
from the date of show cause notice; that the authority has demanded

short payment for the period of 2011-12 which is more than five years

from the date of show cause notice.
• The adjudicating authority has just taken the base of broad grouping

of profit & loss account and compared the same with the service tax
returns and the year wise reconciliation submitted by the appellant

was not reviewed and considered by the adjudicating authority.
• The adjudicating authority has erred in levying demand of

Rs.4,88,995/- on basis of unaudited/provisional books of accounts,

though the fact was very well conveyed to him.
• The Restaurant service was taxable only from 01.05.2011, however

the adjudicating authority has demanded tax from 01.04.2011; that
the adjudicating authority has not considered the fact that under mega
exemption notification No.25/2012, non-AC Restaurants are exempt

from charging tax under Section 66B
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• The appellant had provided packed foods & sold the same on MRP

basis on which the appellant had claimed exemption as sale of food
vide circular No.173/08/2013; sale of food on MRP basis are out of

purview of service tax.
• The appellant has recovered reimbursement of certain charges being

luxury taxes, laundry charges on pure agent basis; that the
reimbursement charges are not service at all, hence service tax is not

chargeable on such expenses.
• The adjudicating authority has ignored the fact that the appellant is

also running club and providing various activity to its members and
4,

hence service provided to members are exempt from tax; that he has

not considered Hon'ble Gujarat High Court's decision in case of M/s

Karnavati Club [2010 (20) STR 69].
• No extended period is invokable in the instant case as all the facts

mentioned in the show cause notice were well within knowledge of the

department.

4. Personal hearing in the matter was held on 25.10.2018. Shri Chintan Shah,

o

Chartered Accountant appeared for the same and reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the .appeal memorandum as well as at the time of personal hearing.

The issue to be decided in the matter is whether the short payment/non- payment

of service tax confirmed vide the impugned order is correct or otherwise.

6. I find that the adjudicating authority has confirmed short payment of service
tax in respect of following services, rendered by the appellant during 2011-12 to
2015-16. [i] Rs.4,69,835/- under 'hotel, Inn, and Guest House service'
(Accommodation service); [ii] Rs.18,52,558/- under 'Mandap keeper Service'; [iii]
Rs.2,44,703/- under 'Club or Association service'; [iv] Rs.3,97,998/-+Rs.18,113/­
under 'activity of service' (Miscellaneous income and Laundry income); [v]

Rs.13,49,576/- under 'outdoor catering service'; and [vi] Rs.18,551/- under

'Renting of Immovable property service'.

7. The appellant has made a general argument in respect of all the short

payment of service tax in respect of above said services that the whole demand is
time barred as no extended period is invokable in the show cause notice and even if

extended period is invokable, the demand of 2011-12 is time barred as the show

cause notice was issued on 16.03.2017 i.e after the period of five years.

7.1 Looking into the facts and circumstances of the case available on records, I
find that the adjudicating authority ked the extended period of
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limitation in the instant case. The short payment in question relating to the
concerned service was unearthed by the Audit officers, during the course of audit of
records other than ST-3 return filed. Therefore, there is a case of improper
assessment of tax liability on the part of the appellant by resorting deliberate

intention/non-declaration and suppression of material facts. Further, the appellant
has contended that the show cause notice was issued after a period of five years. I

find the demand notice dated 16.03.2017 was confirmed for the period pertaining

to the year of 2011-12 to 2015-16. Therefore, the appellant has argued that the
demand of 2011-12 is time barred. I observe that the half yearly return for the

period of April 2011 to September 2011 and October 2011 to March 2012 was
generally required to be filed by 25 of October 2011 and 25 April 2012. As per

the said contention of the appellant, only the demand pertaining to April 2011 to
September 2011 is time barred, if they filed their return in time as prescribed or
before 17.03.2012. In the instant case, I find that the short payment for the period

of 2011-12 was detected by the Audit on the basis of ST-3 return filed by the

appellant. Therefore, in the instant case non filing of ST-3 return does not arise. In
the circumstances, I find merit in the contention of the appellant, especially the

adjudicating authority has totally silent on this part. In view of above discussion,
the demand pertaining to the period April 2011 to September 2011 is time barred.

8. Now, I take the service wise short payment made by the appellant.

8.1 I find from the impugned order that the adjudicating authority has noted

certain facts. In para 3.3 of the impugned order, he has noted that accommodation
has been provided by the "Club". Further, in para 4.2 of the impugned order, he.

stated that the demand is based on "Balance sheet". In para 5, it also takes into
account "Membership fee". In view of these observations, I will examine the issues±>

raised in the impugned order. Having noted down appellant as 'club', the

adjudicating authority has not examined this aspect at all.

8.2 I find that tax liabilities pertaining to the services viz. 'hotel, Inn, and Guest

House service' (Accommodation service); 'Mandap keeper Service'; 'activity of
service' (Miscellaneous income and Laundry income); 'outdoor catering service';
and 'Renting of Immovable property service', appellants have contended that the
adjudicating authority has not considered the reconciliation details submitted by
them properly against the demand and applicability of exemption notification as
well as reimbursement charges. In respect of service viz. "Club or Association

service', they stated that the said service is not liable for service tax in view of.
Hon'ble Gujarat High Court's order in the case of M/s Karnavati Club Ltd [2010 (20)
STR 169], wherein it has been held that any service provided by the club to its
members is not a service, as there is mutuality of interest and the service provider

and the service recipient are the same. .

0

0
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I find that the appellant is engaged in the activities of providing and receiving

0

various services as mentioned above and being a club, they provides services to
their club members as well as to their customers which has also been noted by the

adjudicating authority in para 3.3 of the impugned order. I further find that the
whole demand was raised on the basis of reconciliation of records with service tax
return filed by the appellant, as noted in para 4.2 of the impugned order. It is a fact
on record that the appellant has given reconciliation figures to the adjudicating
authority by claiming value of exempted goods, reimbursement charges,
cancellation charges and discount etc in respect of services and further argued that

the service rendered to their club members is not liable for service tan in view of
Hon'ble Gujarat High Court's order in case of M/s Karnavati Clb Ltd supra.

8.4 Hon'ble Gujarat High Court's order in the case of M/s Karnavati Club Ltd has

held that any service provided by the club to its members is not a service, as there
is mutuality of interest and the service provider and the service recipient are the

same. In the said decision, the Hon'ble Court has held that the "member of a club is

not a client". Similar view has also been in the decision of Hon'ble Gujarat High
Court in the case of Sports Club of India [2013 (31) STR 645], wherein, it has been
held the taxability of services by club to its members is ultra vires. The Head note

of the order as under:

"Club - Finance Act, 1994 - Sections 65(25a), 65(105)(zzze) and 66 - Service Tax on
club rendering service to its members - HELD : It was ultra vires and beyond
legislative competence of Parliament - There was no loss of mutuality of club
members even if club was incorporated under Companies Act, 1956 - Ranchi Club
Ltd. [2012 (26) s. T.R. 401 (Jhar.)] applied - Department's plea that they have not
accepted this judgment, rejected - Persuasive value of this judgment was not lost,
more so because it had relied on a Full Bench decision of High Court. [paras 7, 7.1,
81."

8.5 Further, I find that in the case of Ranchi Club Ltd. vs. chief Commissioner of

0 Central Excise and Service Tax, Ranchi Zone, the Hon'ble High Court of
Jharkhand[2012(26) S.T.R. 401 (Jhar.)] proclaimed that rendering of service by the
petitioner-club to its members is not taxable service under the Finance Act, 1994.

The head note of the judgment is as under:

"Club - Incorporated as Company and formed on principle of mutuality - Liability to
Service tax for services utilised by members of club, viz. mandap keeper, etc. - HELD
: In view of mutuality, if club provides any service to its members, it is not a service
by one legal entity to another, and is not liable to Service tax - Explanation to
Section 65 of Finance Act, 1994 that 'taxable service includes any taxable service
provided or to be provided by any unincorporated association or body or persons to a
member', found to be similar to Explanation-I to Section 2(n) of Madras General
Sales Tax Act, 1959 including within definition of sale any transfer of property by
club to its members, considering which Apex Court in Young Men's Indian Association
[1970 (1) SCC 462] had held supply of preparations by club to its members was not
a sale as there was no transfer of property from one to another, and even though
club had distinct legal entity, it was acting only as an agent for its members ­
Sections 65(66) and 65(67) of Finance Act, 1994."

8.6 In view of above discussion, it is ve ·ata r,' xis not liable from
,a Gsra,

the members of the club as there is mutu ~==~ e service provider
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and the service recipient are the same. Therefore, in the instant case, the service
tax demanded towards the services rendered to its members is not liable for service
tax and exemption from service tax is required to be given. At the outset, I observe
that a demand of service tax amounting to RS.2,44,703/- has been confirmed by
the adjudicating authority in respect 'Club or Association service', by stating that
the appellant has shown income in the head of membership fee, activity income

and miscellaneous income received from their customers. The said demand is not

tenable if it is pertains to the services rendered to the members. Only the services

provided to other customers apart from the members are liable to service tax.

However, it was not clarified that apart from membership fees collected, what
service was given to their members and whether the activity income and
miscellaneous income was received from their members or from other clients.
Therefore, it needs to be verified further and exemption from service tax liability to
be given accordingly. The appellant is at liberty to produce all the material that it
wishes to rely on before the adjudicating authority as well any other evidence in

%.,

support of their claim with respect to the services rendered to their members.

8. 7 In respect of other services viz 'hotel, Inn, and Guest House service'

(Accommodation service); 'Mandap keeper Service'; 'activity of service'

(Miscellaneous income and Laundry income); 'outdoor catering service'; and
'Renting of Immovable property service', as stated above, I observe that the whole
demand was raised only on the basis of verification/reconciliation of records. I
observe that in this regard Rs.41,06,631/- was confirmed against short payment
service tax. It is pertinent to point out here that the services rendered to club
members is not taxable in view of Hon'ble Gujarat High Court's order in the case of
M/s Karnavati Club Ltd supra. As stated above, the service tax pertains to the

:

services rendered to the members is not tenable/taxable. Only the services
provided to other customers apart from the members are liable to service tax.

Therefore, out of service tax amounting to Rs.41,06,631/- demanded, the amount
of service tax pertains to the services rendered to the club members, if any, is not

taxable.

8.8 The appellant has contended that they have submitted reconciliation figures
before the adjudicating authority for consideration; however, the adjudicating
authority has not considered the same for want of documentary evidence in support
of their claim. I observe that it is the responsibility of the appellant to give evidence
in support of their claim before the authority but they failed to do so. Since the

·±
whole duty was demanded on the basis of verification/reconciliation of records only,
I feel that the submissions regarding reconciliation of amount made by the
appellant is genuine and needs to be considered properly as per above discussion.
For this purpose, the appellant is directed to produce all the material that it wishes
to rely on before the adjudicating authority as well nee in support of

their claim.

0

0
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9. In view of above discussion, I remand the case to the adjudicating authority

to consider the issue afresh and decide the case by following natural justice to the

appellant in the light of my observation in foregoing para.

±aC
(Garia)
~('3flftffi)

Date : .11 .2018

10. In view of above discussion, I set aside the impugned order and allow the

appeal by way of remand. The appeal stands disposed of accordingly.

0

Attested

«.as
Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,
Infocity Clubs & Resorts Pvt Ltd,
Infocity Complex, Near Indroda Circle,
Gandhinagar (Gujarat)

Copy to:­

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central Tax, Ahmedabad-Gandhinagar
3. The Assistant Commissioner, System, Central Tax, Ahmedabad Gandhinagar.
4. The Assistant Commissioner, CGST, Gandhinagar Division
5. Guard File.
6. P.A.
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